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New Minnesota Revised Limited Liability
Company Act Takes Effect August 1,
2015

By Jeffrey O’Brien
Lommen Abdo
Minneapolis, Minnesota

The Minnesota Revised Uniform Limited
Liability Company Act, codified as
Minnesota Statutes Chapter 322C, was
passed by the 2014 Minnesota Legislature
and signed into law by Governor Dayton on
April 11, 2014. The new Act becomes
effective as of August 1, 2015.

The new Act is patterned after the Revised
Uniform Limited Liability Company Act
(“‘RULLCA"), which was adopted by the
Nationa! Conference of Commissioners on
Uniform Laws. - Minnesota was the 11th
state to adopt RULLCA, and the rationale
behind adoption was to harmonize
Minnesota's unique LLC statute with LLC
statutes in other jurisdictions.

Following are some of the more significant
provisions contained in the new Act of which
Minnesota business owners should be
aware:

1. Shift From Corporate to Partnershlp
Structure.

A hallmark of Minnesota’s prior LLC Act and
perhaps its most unique aspect has been its
reliance upon a ‘“corporate” structure of
governance. Similar to a board of directors
in a corporation, a Minnesota LLC (prior to
the enactment of the new Act) was managed
by a board of governors.

Under the new 322C, an LLC can be
“manager-managed” or “member-managed.”
Unless the LLC’s operating agreement
provides otherwise, an LLC is member-
managed; meaning that the management of
the LLC is vested in the members. Each
member has equal rights * in the
management and conduct of the LLC's
activities (in contrast to the prior Act where a
select number of members could
conceivably serve as the Board) and
disagreements among the members as to a
matter in the ordinary course of the LLC's
business will be decided by a majority of the
members.
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Should the operating agreement so provide,
a manager-managed LLC implies that any
matter relating to the activities of the LLC is
decided exclusively by the managers. Each
manager has equally rights in the
management and conduct of the LLC's
activities and disagreements among the
managers as to a matter in the ordinary
course of the LLC’s business will be decided
by a majority of the managers.

Minnesota’s new LLC Act does preserve the
option of an LLC electing to be “board
managed”, which is a departure from
RULLCA but nonetheless included in the
new Act in part to ease the transition of a
322B LLC to the new statute. Under the
new Act, the board may consist of one or
more governors as determined by a majority
vote of the members. The board acts only
through the board, and no individual
governor has any right or authority to bind.
the LLC. Instead, only officers, managers or
other agents as designated by the board
may act for the LLC, and such individuals’'
authority is limited to the authority granted to
them by the board.

Operating

2.  Importance of the

Agreement.

The key governing docurﬁent for a 322C
LLC is the operating agreement.

e 322C Operating Agreement vs. 322B
Member Control Agreement. The reliance
upon an operating agreement as the key
LLC document represents a departure from
the prior Act which made the member
control agreement the key document.

A 322C operating agreement, the
foundational contract among the entity’s
owners, is defined as the agreement,
regardiess of what it is called, and whether
oral, in a record, implied, or in any
combination thereof of all the members of an
LLC, including a sole member, concerning
the (1) relations among the members as

‘-members and between the members and

the LLC; (2) the rights and duties of a
person in the capacity of manager or
governor; (3) the activities of the LLC and
the conduct of those activities; and (4) the
means and conditions for amending the
operating agreement.




By contrast, a member control agreement,
must be in writing and must be signed by the
persons who, on the date the agreement
first becomes effective, comprise all the
members of the LLC (regardiess of voting
power), and ali persons who are party to
contribution agreements that on that date
have not yet been fully performed.

« Voting Power. Under Chapter 322B, the
default rule for voting power is proportionate
based on the value of the contributions of
the Members, as reflected in the LLC
records. Chapter 322C provides that the
default rule for voting is per capita. In other
words, unless the operating agreement
provides otherwise, each member has equal
voting rights in the management and
conduct of the LLC's activities.

« Distributions. The default rule in Chapter
322B is that distributions must be allocated
in proportion to the value of the contributions
of the Members as reflected in the LLC
records. Under Chapter 322C, the default
rule is that operating distributions are per
capita rather than per contribution and must
be distributed in equal shares among the
Members unless otherwise provided in the
operating agreement. With respect to
distributions upon dissolution and winding
up (as opposed to normal, operating
distributions), the default rule is that, unless
otherwise provided in the operating
agreement, the disfributions are made first
to each Member in an amount equal to the
value of unreturned contributions, and then
in equal shares among the Members on a
per capita basis.

3. Fiduciary Duties.

« Duty of Loyalty and Duty of Care. Under
the existing Chapter 322B, the duty of
loyalty and the duty of care are required
duties among those in management control
of a limited liability company. The duty of
loyalty is the requirement to proceed with
management decisions in good faith in the
manner the decision maker reasonably
believes to be in the best interest of the LLC.
The duty of care is to proceed with a level of
care which an ordinarily prudent person in a
like position would exercise under similar
circumstances. These duties may not be
waived under 322B, although a decision
maker's personal liability for monetary
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damages for breach of such duties is subject
to very limited modification and reduction.

Under new Chapter 322C, the duties of care
and loyalty are applicable to the parties
holding management control of the LLC (i.e.,
members, managers or board of governors,
as the case may be) but may be reduced or
modified under the operating agreement as
follows: (1) the duty of care may be modified
or restricted to the extent not "manifestly
unreasonable’,  except that such
modification or restriction may not authorize
intentional misconduct or known violation of
law; and (2) the duty of loyalty may be
entirely eliminated to the extent not
“manifestly unreasonable.”

« Duty of Good Faith and Fair Dealing.
Chapter 322C, unlike its predecessor,
provides that, in the absence of modification
or restriction in the operating agreement, a
new contractual obligation of good faith and
fair dealing is imposed upon all members
under the new Act. The duty“requires the
members to discharge the members’ duties
and exercise any rights under the operating
agreement consistently with the contractual
obligations of good faith and fair dealing,
including acting in @ manner which, in light
of the operating agreement, is honest, fair
and reasonable. The obligation of good faith
and fair dealing may be restricted by
specifying standards by which to evaluate
whether the obligation has been met, so
long as those standards are not “manifestly
unreasonable”.

4. Minnesota Modifications to RULLCA.
Despite the statetl objective of harmonizing
Minnesota's LLC statutes with other states
through the adoption of RULLCA, Chapter
322C contains several modifications to
RULLCA, the most significant of which are
the following:

« Board Management. in addition to
member-management and ° manager-
management, provided for in RULLCA,
Chapter 322C also includes provisions for
board-management that are intended to
support existing board managed entities
when they become subject to the new Act,
and incorporates the term “governor” in the
Act's provisions regarding board
management.



* Plans of Exchange. Chapter 322B
currently authorizes LLCs to engage in
mergers and plans of exchange. While
RULLCA authorizes mergers, it does not
address plans of exchange. The Minnesota
proposal includes provisions retaining plans
of exchange for Minnesota LLCs.

* Attorney General Authority. The proposal
includes several provisions from Chapter
322B providing authority to the Attorney
General to act in specified situations; for
example when an LLC is organized for a
purpose not permitted by the Act

* Notice Provisions. Chapter 322C modifies
the provisions regarding filings of notices of

-authority, etc., to make them similar to those

contained in the Uniform Partnership Act.

* Minnesota Specific Terminology. Several
provisions of the Act were revised to
conform to provisions of other Minnesota
business entity laws with respect to names,
annual reports, electronic sighatures, and
the like, as well as Secretary of State filing
requirements. Also some terminology was
changed to match the current law, for
example, Chapter 322C uses “Articles of
Organization” to ‘refer to the Iinitial
organizational filing instead of RULLCA's
“Certificate of Organization.”

* Nonprofit LLCs. The Atftorney General
asked that the new LLC Act retain provisions
similar to the Nonprofit LLC provisions of
Minn. Stat 322B.975. These provisions
were added back to the new Act.

* Piercing Issues. Chapter 322B currently
provides explicitly that that the case law
regarding piercing the liability shield of a
corporation also applies to limited liability
companies. RULLCA had no such provision,
and also provided that “the failure of a
limited liability company to observe any
particular formalities relating to the exercise
of its powers or management of its activities
is not a ground for imposing liability on the
members or managers for the debts,
obligations, or other liabilites of the
company.” In response to the Attorney
General’s concerns, Chapter 322C contains
additional language to the effect that
“[e]xcept as relates to the failure of a limited
liability company to. observe formalities
relating exclusively to the management of its
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internal affairs, the case law that ‘states the
conditions and circumstances under which
the corporate veil of a corporation may be
pierced under Minnesota law also applies to
limited liability companies.”

* Remedies for Minority Owner Oppression.
In response to the concerns of some
regarding the omission of Chapter 322B’s
dissenters rights provisions, changes to the
initial proposed language were made to
clarify rights to dissolution and remedies
short of dissolution if managers, governors,
or members in control of an LLC have acted,
are acting, or will act in a manner that is
‘oppressive”. These changes make clearer
what constitutes “oppressive” conduct,
include provisions clarifying that a forced
buy-out of a member may be ordered by the
court at fair value, and incorporate certain
other changes.

5. Dissenters Rights. Under the prior
Minnesota Limited Liability Company Act, an
LLC member may dissent and obtain
payment for the fair value of the Member's
membership interest in an LLC, in the event
of certain company actions as enumerated
in the prior Act (although the members were
permitted to waive such rights in the LLC's
member control agreement). The new Act
contains no provision for dissenters’ rights,
thus removing a significant amount of
leverage for a minority member of an LLC
who objects to a course of action which the
LLC has taken or proposes to take (although
as noted earlier, the new Act includes
additional language regarding oppressive
conduct towards minority members).

As noted above, the new LLC Act requires
all LLCs formed on or after August 1, 2015
to be governed by the new Act. Existing
322B LLCs may continue to be governed by
Chapter 322B until January 1, 2018, at
which time all LLCs shall thereafter be
governed by the new Act. Existing 322B
LLCs may choose to opt into the new Act
prior to January 1, 2018 as well.



